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The FBI's Secret Scrutiny 

Like many Patriot Act provisions, the ones involving national 
security letters have been debated in largely abstract terms. The 
Justice Department has offered Congress no concrete information, 
even in classified form, save for a partial count of the number of 
letters delivered. The statistics do not cover all forms of national 
security letters or all U.S. agencies making use of them. 

"The beef with the NSLs is that they don't have even a pretense of 
judicial or impartial scrutiny," said former representative Robert L. 
Barr Jr. (Ga.), who finds himself allied with the American Civil 
Liberties Union after a career as prosecutor, CIA analyst and 
conservative GOP stalwart. "There's no checks and balances 
whatever on them. It is simply some bureaucrat's decision that they 
want information, and they can basically just go and get it." 

'A Routine Tool' 

Career investigators and Bush 
administration officials 
emphasized, in congressional 
testimony and interviews for 
this story, that national security 
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FROM THE POST 

Report on FBI Tool Is Disputed 
The Justice Department has criticized as 
misleading and inaccurate a Washington 
Post report about the FBI's expanded power 
to collect the private records of ordinary 
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letters are for hunting terrorists, 
not fishing through the private 
lives of the innocent. The 
distinction is not as clear in 
practice. 

Under the old legal test, the FBI 
had to have "specific and 
articulable" reasons to believe 
the records it gathered in secret 
belonged to a terrorist or a spy. 
Now the bureau needs only to 
certify that the records are 
"sought for" or "relevant to" an 
investigation "to protect against 
international terrorism or 
clandestine intelligence 
activities." 

That standard enables 
investigators to look for 
conspirators by sifting the 
records of nearly anyone who 
crosses a suspect's path. 

"If you have a list of, say, 20 
telephone numbers that have 
come up . . . on a bad guy's 
telephone," said Valerie E. 
Caproni, the FBI's general 
counsel, "you want to find out 
who he's in contact with." 
Investigators will say, " 'Okay, 
phone company, give us 
subscriber information and toll 
records on these 20 telephone 
numbers,' and that can easily be 
100." 

Americans while conducting terrorism and 
espionage investigations. 
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Bush administration officials 
compare national security letters 
to grand jury subpoenas, which 
are also based on "relevance" to 
an inquiry. There are 
differences. Grand juries tend to 
have a narrower focus because 
they investigate past conduct, 
not the speculative threat of 
unknown future attacks. 
Recipients of grand jury 
subpoenas are generally free to 
discuss the subpoenas publicly. And there are strict limits on sharing 
grand jury information with government agencies. 

Since the Patriot Act, the FBI has dispersed the authority to sign 
national security letters to more than five dozen supervisors -- the 
special agents in charge of field offices, the deputies in New York, 
Los Angeles and Washington, and a few senior headquarters 
officials. FBI rules established after the Patriot Act allow the letters 
to be issued long before a case is judged substantial enough for a 
"full field investigation." Agents commonly use the letters now in 
"preliminary investigations" and in the "threat assessments" that 
precede a decision whether to launch an investigation. 

"Congress has given us this tool to obtain basic telephone data, basic 
banking data, basic credit reports," said Caproni, who is among the 
officials with signature authority. "The fact that a national security 
letter is a routine tool used, that doesn't bother me." 

If agents had to wait for grounds to suspect a person of ill intent, said 
Joseph Billy Jr., the FBI's deputy assistant director for 
counterterrorism, they would already know what they want to find 
out with a national security letter. "It's all chicken and egg," he said. 
"We're trying to determine if someone warrants scrutiny or doesn't." 

Billy said he understands that "merely being in a government or FBI 
database . . . gives everybody, you know, neck hair standing up." 
Innocent Americans, he said, "should take comfort at least knowing 
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that it is done under a great deal of investigative care, oversight, 
within the parameters of the law." 

He added: "That's not going to satisfy a majority of people, but . . . 
I've had people say, you know, 'Hey, I don't care, I've done nothing to 
be concerned about. You can have me in your files and that's that.' 
Some people take that approach." 
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